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Fteqfo ff FftmiF % 3 rj#f 103 % Tste (l) % 3 t#t ^ ni t, w FfwiF 

f^lT FFT t fFT FT® (flfacft) WIT trgcrW, 3TT#T WF (iH TDTf) fFI%F Ft Ft f > 


3TK W FlfaFt ^ FF FFTFF %qr t IFF ^lo (^ftxRft) WIT ^d<hFf£ 3TF: - FF 

(i#%) f^ fhf 3rfsit 3Tfr mm wfw w f^ff (3n^1ifl3TR) ^ 3 rf$it % ^ 

. 1 _ ' , . a ft ft r- . ,f> _ fft __ 

FfFF FR W FT, W TFT 3#t^t?ig FF It RTF 


3TR IW#I STRT FifFFTF % 3RJ^F 103 % #s (2) % 3I#T FIFTF 31 FTF, 2006 % 
pfer % 3T#T ^ET ^TR % W F PlNI-cH 3TWT FFTlFFWFttfoFFTsTo (##) 
F^FfT tFefcW IlfWT % mm 102 % TsTS (1) % WFs (FT) % #T TRT^ TERF (TTW 
njlT) Fft % ftltdl % 3WTR Ft Ft f; 


3lk fWFF 3TTFtF F 3TFF) RTF (3Wf OT) F Ft t fer FTFIlFci WFTHFT fwi F# 
^Jh 4 fir FT® (^rqrft) WIT tF^rTfF F^t Tff^ferT ftRW FF FR, Pm 4 
t^IFTTT FF FRTFT #t % FFFF, F% FFt ft <6 cl I Ft Ft rfr # itiWT FT 3RJt#F 103 % Tsfe 
(I) % 3TFK H eft WITT % FTO WFT FT HFFF t 3#T F ?t FT FBFF ftftVFF FR FFFT F 
3fl WI FrfHK FTfFFFR % FFS? WF FFF F# f; 


3RT:, 3IF, 4, 3Ro qo 3I^FT WFT, FRF FF IlMHfd, Ff ftfftFFF FRdT ^ fa 
dll Fftrlfed Sit 3RJFF 3TRF TRtF 3ftl 3 ft 3^o R^o xf^H F>t FlftlFFR itfWF % 3q#F 
1(1)3 % IFF (1) % 3I#T FFfft Ft*F F# t I * 


FRcf FF F^FfcT 


28 3TF^FR 2006. 


[•m Tt. 13^-11026(33 )/2006-fa 11] 
iff. sfU 3T^R 3TOWT, 3TO 







3. 


[ HFf IT— 3(ii)3 _ TO j_ 


’aru fto 


1^9T : 

3T3^ 102( 1 )(TO) ^ 31^ #RRf| TTOT §.McJexr1l^, TOf arfTOTfTO IWdTI 

% 

2006 m Mtt totht *. 33 

[ tfam i> 3Tfak 103(2) $> 3T#T ^trfcT $ ft^ST] 

TO 'm^I a> TO^lfcT % 103(2) ^ 3$fa SRT 31 R^ f 2006 to 

f^\ t, f^m^r ^ro .tR fagfro arofr aft to wft ^ t tot ;gr. (#R<ft) tort ^Jctto 

cfr 3 Fp&T 102(l) (^ 5 ) ^ TO*T *RT Tfr TORT tj> feR W&T ?t ^ # I 

2. ^fcvtfeid ft&T, TO^rfcT 5PFp *ft 3TJ^ SIFT? 3TCR, arfaRRT, 4TO4H 
f&$l rfl cTTfe 25 R^, 2006 SftvT *ft 3TR tft?R, 3lfeTOT, ^ ftccft 3>t cTT&S 28 TO^, 

2006 aft arforoaTf $ fan I I to a) Rftroart 3 , Rftait st. (^ffatft) ^n 
(TTRTSft) aft 3Tftaft§R f^R^rr ^ TTTO aft TO 3TRTC TO v33RI |% ft 3R:-*i*i4)a TOT (anf'frg aft 
TOR 3TOT5TT 3fr? TOcfc? RT?f>ffta> TOT flfoa (3TT^M3TR) aft 3TOSTT ft> TO EJRR cR >$ sjt I 
ftrfftaft ft TO Softer ftt # ft TO aifBEfc 102(l) (5>) ft? arsftRfta RR ft? TO # afa ^#ft TO 
3TTETR TO TOaftf aft Mid uTlft aft Rn aft t I 

3 . arfftcbiaft ft JTRJSff aft TOT TO TO fft^fftST aft ?TT^f afa fftgfftcl ft> fftftTO afa Slftf ft> 

tot ft 3 Ri aM ft ftaffta arrarc anro>ift ftt a£f aft l to^R, anaR % i8.04.06 aft arfftaft 
aft 12 . 05.06 TO TO TOojarf TO fftfftfe WTOT^ JR^cT Wr 3 > f?R TO ^TT ^ I fMt 
tori f^t to to f^f&r ^ to ai^^d ^ fcR arorf^J toc^ t f^ to 
TOTerr ar^a 103(1) ^ 1%?rof ^ ar^ro f^r?ro ^ fcR >m^qfcr arf^ro%T ^ ai^ anar 
t [ totto tottcRt -$ ar^ f^Wf Mto aroTta toft ^tot feer to (^an^aro 

1953 201); ^CETTO TOTO TOR f^mtTO 3TOta (TOTlaTR 1965 TO^t 1892) J MTO armR 

TOR TO.^t- TOT (TOTf3TO 1978 TO^t 1609)] TO f^lftd t % ^WR ^ aTf^a 103 ^ 3T^T 
a^qfcr 3lk Prafro arofR cfer ^ $ to^t ittot ^ ^rm tot to>^ f, f^R to tor tor) 
^ TORff ^ TO 3 fWro ^ TOTOT, %TO t%R TOT t I 
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^ Rifto E ^RRitor rr w\$ rrt srnp Rto ftoRi i Tjfto Rto arr^rm to toft 

^r^RT uJM<t>l$l v5Mday RnEt E 3TTTO R#T to RR to E ^4 RRT RR), 

^frEt E tota vrjMcmy) to totoEr rwr ^ w<\ Rto rr toftoRR tor i ck^ihn ton *Eiichr 
2fk TltotR Rto RRTnR to Roto to RlftofR ft torctfacf tot RF ftojfto to RrftH 3fE FR tot RT 
f ^R^fto to f'M'tH 3fE Fctf E RTRfftR RfTRRtot 8.08.06 clR> JTfrJR Rito cfr foTR RRJT RRT RT | 

5, ton tomR ft, 3TRft cute 10 . 08.06 $ ER FRI OTEET to RF RfTEEto ftt to to 

7 31ERcT, 2002 ft #E Eft to 3TEfft Rt fcT? mfftEftnR to 3RRn 1ft ^ER toET RRT RT 3fR cR^lcT 
^EEft pi: fftgfto R# to Rf RF ftt EfFTEto ft? to WFR ft 3EE fftgfto Rt f^ 

R>tft Eton affc nft re tot to ft? I nFi ee> ntoftl ft n?En ft ee re ftto t, err ret 
ftftornR ft, toft arratn re er 'wttoE Rto ™ rrt ffttoe ton ret nr, to w ton to 

3TtoEj; TPREJ Euftf to fttot EE 3tcRR^Ef ftRcR t, to-REE ^50cRT toftET 4 f^IE % I 

! 

^toft ef tom to rer? w ftgto ft ftftfto nftftEj RtoRmE to fttf n^toEr 

TE^/3itojrRT FRcTO to t I mfttft EF 3fE RTER ton % REft ETE FROT ETREEft ft 
3^TTT, RcRsJt rE sffcFf 4 RtoR £ 165^ TTR ^ 16.10.1999 c^T STlf^ RR 3MSET toffto ton 

TRT 2R 3fE FTT RR RT FR^T ^toRRT 27 fEcRR 20Q2 g>T TFFR Ft RRT 2R | RF ^ R7RR 

A 1 ■ 

Etrt % RF RR RR^ RTRTR ^JRR> rifr^ RT I , 

6 RRnsfl RRR TTRT r 4 2004 ^ toto) tottof ^ RRIWR RRR ^ Pl^Eld ^ ?ft 3ltR 
FR RRR ^ RRTR ^ R¥I # RRRR RcETTR RTRtoef 5.07.2004 R^t 3TRR f5IT I RR>N, R^RTR 
^toR3Tt ^ RR1RT RRT R3R RcRaff RE SlEERto to#RT Ef RREiR t Rlt R^ 2Q04 ^ RR^ RRR 
RRT ^ to toto to Rt RFFR to FRE ^ tolRTR’sff I RF tod t % toR ^ TftoPT Rt 

sife^R 103(1) ^ totR, rrr ^ toE toEr ttrjr Rft toto ^ rtr rr fto?RR Rto Rft 
R^to R?t toichiRdi ton toto ^ ton Rtor E ti rr^t tot t, toEt tF Rto rrr r? 
tirtr ^ nn E Et#rr ^ rfrtr toto rrrr r^rt t 1 toto 3 rrEt to tototo toto ^ 
r?r to towiR ^ n^to 103(2) Rt nto R^to UR| to Ettto ftoi to to to Rrto to 
ntoRto ^ ton to to -to Eton r> Rto 3 & rrjjr tot t i totor ^ ftoto rr to^ 
km , nto to ttoto ftont Rto toto nto totor Rt w rt Rtor ^ trr rt, ton nto 
yitofto toftor, 1951 ^ ret 6 Rt rtr tor nftoR ^ n^to 329(^1) to Etosff ^ srpm 
to to ftoto toto Riftoi to rtrr E to rftrt m RRKfr t, r fto nftoR to 


! 








[MFTII—TgFS 3(ii)] _ m '' • ' '' --'- t 

103(1) afe i fn w 3 3 ttwi sro m? % 3 3 f^fe: $ afeft feftt eft 

<n&> fen WTc(T t Hj4 3 ft 3Ffe 3RT ?ft TOR ft ^TPToff # % *)«#lfcl ft? xrf 

^ ^r^rqreft srer f^r >3^ ^^pfr ?roft t I tr^, ^nfeift *f vtf^nRad ft nft3 

^ xrcfi 3TS?fa ^ftftsTR ft SiSq^ ft n^ ftt, WfR IFflSFrTO^ftnFft^^ *>q % ; 

ftfe fen nm t fern eir^ rto (fe^n Pjcjkui) srferan, 2006 ft ^n 

tow fe* qfr fer m ^?n tow #r ft fer fefe fer 1 

7. WWI t% 5Tc^f 2004 ft feWf $ ttf 1998 ft ft?nfe> fefaft 4 fetfe 7FW 
7THT ftt TOW ft I fe^ TOcft TORT WTT ftf TOWciT efclfttflcH 4.07.04 ftt TOTPT ^fWSfl I 

3TW- d'tfrtefH TOWcTT ft, ft TOft TOfecT ft 04.07.2004 ftt TOlfa ft TOT TOTO ft 

\ , # •••.•• i 

fft #, ftra % to nft nr ftt fen ftt ^4^ ftt ftt^ ai^^di nft t ^fff^> to 

\ ■ . ; / . 1 i 

to ftt£ ftfe fftnro> {^wr ft TOfe ft. ^ ft fefecr ft? 3 T. to 4 fe ; 

(to*j mi tow) ft TOte 2006 ft fer totrt ft?2n 10,3 ft? 7-8 ft srrftn ftt cnte 07 .G *&6 

ft? 06.06.06 cPCT 31.07.06 ftt TO tft } I 

8. wr ftfe ^enfe ?fenfe %t% ft ^3cT f?, sr. (ftnft) tow ft 

aajfe^ feftrc,. ftj ft, ft $?n ft, fero-^ Ifer^cTT jro *rmT ft tow *ifew ft 

103(1) ft sfer toff *n?f w TOktt i Mto srfer 4 <rm ^ M fefe -^4 fe^n ^ 
jm w sfe wti n>t affenfe ^ t } m--, ^th ^tfen $ -103(1^..^ 

feERt ^ 3rprc ^ ^n5T ^ncmj un^ ^ fej f l ezift 3 ^ ^ anfe ^ %? 

^ ^ feR afrHT 3frcimr ^rf t % <pn 3nf% ^ 3 ?sj«t ^r 102(1)^ 

jrafeff ^ fe? w>r^ afer ^ crw ^t n^#Tr smm n# ! 

9. ^fnp; Ti^qfcf ^ ypcr fe?? fefe anfer ^fem ^ srfsfc 103(2) ^ 

3Ttftn 3TRR7 ^ m mfer fen ^mr t % ^ tot mfenj ^‘fen ^ 

103(1) <& 3fer Wn? un^ fer ^rf t! • - 

F./- F./- fA ■• 

(TRT.nTt. !>^ft) fe. feicR^Fft) (nfer 4t. tort) 

fefe 3TT^T -g^T fefe STigW fefe 3TT5^T 

^tft feft 

cTT^Tsf : 21 f%TOR 2006 
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MINISTRY OF LAW AND JUSTICE 
(Legislative Department) 

NOTIFICATION 

New Delhi, the 6th November, 2006 

S.0.1905(E).—- The following Order made by the President is published for general 


information :— 


ORDER 


Whereas the following petitions, namely:- 


(i) 


the petition dated the 25 th March, 2006 by Shri Anubhav 
An and Aron, Advocate, Madangir, New Delhi; and 
(ii) the petition dated the 28 th March, 2006 by Shri R.S. Chauhan, 
Advocate, New Delhi, ' 

have been submitted to the President under clause (1) of article 103 of the 
Constitution alleging disqualification of Dr.(Smt.) Najma Heptulla, a sitting 
Member of Parliament (Rajya Sabha); 

And whereas the said petitioners have averred that Dr.(Smt.) Najma 
Heptulla was holding the post of honorary President of Inter-Parliamentary 
| Union and the office of President of Indian Council for Cultural Relations, 
j which are alleged to be an office of profit; 

I 

j And whereas the opinion of the Election Commission has been 
| sought by the President under a reference dated the 31 st March, 2006 under 
j clause (2) of article 103 of the Constitution on the question as to whether 
j Dr.(Smt.) Najma Heptulla has become subject to disqualification for being 
I a Member of Parliament (Rajya Sabha) under sub-clause (a) of clause (1) of 
j article 102 of the Constitution; 

And whereas the Election Commission has given i(s opinion (vide 
| Annex) that in view of the well-settled constitutional position, the question 
! of alleged disqualification of Dr.(Smf) Najma Heptulla, being a case of 
| pre-election disqualification, if at all any disqualification was attracted, 

| cannot be raised before, or decided by, the President under clause (1) of 
j article 103 of the Constitution and that the present petitions are, therefore, 

! not maintainable before the President; 

Now, therefore, I, A.P J. Abdul Kalam, President of India, do hereby 
, | hold that the above-mentioned petitions of Shri Anubhav Anand Aron and 
I |Shn R. S. Chauhan under clause (1) of article 103 of the Constitution are 
1 ! not maintainable. i_ 

28 j October, 2006. President of India 

[F. No. H-11026(33)/2006-Leg. II] 
j Dr. BRAHM AYTAR AGRAWAL, Addl. Secy. 
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ANNEX 


In re: 

Alleged disqualification of Smt Najma Heptulla, Member of Parliament, under Article 
102(l)(a) of the Constitution 

Reference Case No. 33 of 2006 

„ [References from the President under Article 103 (2) of the Constitution] 

OPINION 

The reference dated 31 st March, 2006, from the President of India, under Article 
103 (2) of the Constitution, seeks the opinion of the Election Commission on the question 
whether Dr. (Smt.) Najma Heptulla has become subject to disqualification for being 
Member of the Rajya Sabha under Article 102 (l)(a) of the Constitution. 

t ! •’ 

2. The above mentioned reference arose out of two petitions, the first dated 25 th 
March, 2006, from Sh. Anubhav Anand Aron, Advocate, Madangir, New Delhi, and the 
other dated 28 th March, 2006 from Sh. R. S. Chauhan, Advocate New Delhi. In the two 
petitions, the petitioners have raised the question of alleged disqualification of Dr. (Smt) 
Najma Heptulla (respondent) on the ground that she was holding the post of honorary 
President of Inter-Parliamentary Union (IPU) and the office of President of Indian 
Council for Cultural Relations (ICCR). The petitioners have contended that these are 
offices of profit within the meaning of Article 102 (1) (a) and they have sought 
disqualification of the respondent on this ground. 

3. " The petitions did not contain the basic information about the date of appointments 
of the respondent to the said offices or any details regarding the terms and conditions of 
the appointments. The Commission, therefore, issued notice to the petitioners, on 18-04- 
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06, to furnish specific information on these aspects by 12-05-06^ The date of 
appointment of a Merflber to an office is vital to determine whether the case falls within 
thi jurisdiction of the President to decide in terms of Article 103 (1). It is well settled by 
catena of decisions of the Supreme Court {See Election Commission Vs. Saka Venkata 
Ruo (AIR 1953 SC 201); Brundaban Naik Vs. Election Commission (AIR 1965 SC 
U 92); Election Commission Vs. N.G.Ranga (AIR 1978 SC 1609)} that under Article 
103 of the Constitution, the President and the Election Commission qua look into the 
questions of only those offices to which the Members of Parliament are appointed after 
their election as such Members. 


r 

4j The petitioners did not submit any reply to the above mentioned notices. As the 
petitioners failed to provide the requisite information to enable the Commission to tender 
the opinion to the President, the Commission decided to obtain the requisite information 
horn the Central Government. Accordingly, the Ministry of External Affairs and the 
Ministry of Parliamentary Affairs were asked to furnish, by 8-08-06, the information 
regarding the date of appointment of the respondent to the offices rtientioned in the 
petition and the terms and conditions of appointments to these offices. ■ 1 


f. The Ministry of External Affairs, vide their letter dated 10-08-06, informed the 
Commission that the respondent was appointed as the President of thp ICCR w.e.f 7 th 
August, 2002, for a period of three years and that she was not re-appjointed thereafter, 
"hey also informed that the Govt, had not fixed any terms and conditions for the said 
appointment. Regarding the office of the President of IPU, the Rajya Salpha Secretariat, to 
which the Commission’s letter was referred by the Ministry of Parliamentary Affairs, 
Stated that the IPlj is an international organization of Parliaments of : sovereign States, 
vith headquarters in Geneva. They stated that there is no official 
:ommumcation/notification of the IPU Secretariat available with thetm relating to the 
appointment. They further added that as per the information available with them, ’ the 
respondent was elected as the President of IPU on 16-10-1999 at the Council’s 165 th 
Session in Berlin, and that her tenure in that office came to an end an 27 th September, 
2002. They also stated that the office is an honorific title. 



j jgFT II—^5~3(ii)] 
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6. The respondent was elected to die Rajya Sabha from the State of Rajasthan at the 

biennial election held in 2004, and her current term as member of that House commenced 

on 5-07-2004. Thus, the question raised in the present petitions relates to alleged 

disqualification of the respondent, which existed at the time of, and prior to, her 

election to the Rajya Sabha in 2004. It is well settled that under Article 103(1) of the 

Constitution of India, the jurisdiction of the President to decide question of 

disqualification of a sitting member of Parliament arises only in the case of 

disqualification which is incurred after his/her election as member of the House. The 

jurisdiction of the Election Commission to inquire into such question of alleged 

disqualification, on being referred to it by the President under Article 103(2) of the 

Constitution, also arises only in case of post-election d isqualification Any question of 

pre-election disqualification, i.e. disqualification from which a person was suffering at 

the time of, or prior to, his election, can be raised only by means of an election petition 

presented in accordance with the provisions of Art. 329(b) of the Constitution read with 

Part-VI of the Representation of the People Act, 1951, and not under Article 103(1). 

Reference is invited, in this connection, to the Supreme Court’s catena of decisions 

referred to in para 3 above. In a very, large number of other similar cases in the past, the 
1 1 
Commission has given similar opinion, on the references made to it by the President and 

Governors of States. In fact, one of the two offices mentioned in the petitions, namely, 

the office of Chairperson of the ICCR, is now an office specifically declared by the 

Parliament as an office (the holder whereof is not disqualified for being chosen as, or for 

being, a member of Parliament, by virtue of the Parliament (Prevention of 

Disqualification) Amendment Act, 2006. ) 

A 

* 7. It is true that the respondent was member of the Rajya Sabha prior to the election 
held in 2004, elected at the biennial election in 1998’ But, the term of her then 
membership of the Rajya Sabha expired on 4-07-04. Therefore, there is no need to look 
at the implication of the appointments to these offices with regard to the then 
membership which has since expired, as with the expiry of her earlier term on 04-07- 
2004, the issue ceased to be a live issue {kindly see the opinions dated 07-04-06 and 06- 
06-06 and 31-07-06 of the Commission in Reference Case Nos. 10, 3 and 7-8 of 2006 
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relating to Sh. Balvir K. Punj, Sh. Nilotpal Basu and Dr. Karan Singh (Members of Rajya 
iabha)}. 


ji. In view of the well settled constitutional position, referred to above, the question 
of the alleged disqualification of Dr. (Smt.) Najma Heptulla, if at all, cannot be raised 
under Article 103(1) of the Constitution being a case of pre-election disqualification. The 
]Section Commission also has no jurisdiction to express any opinion an the question of 
such alleged pre-election disqualification. The present petitions are, therefore, not 
maintainable before the President in terms of Article 103(1) of the Constitution. In view 
of this, it is not necessary for the Commission to consider the issue whether the office of 
he President of IPU would at all be an office of profit under the Govt, fbr the purposes of 
' Article 102 (1) (a). 

?. I The reference received from the President is^ accordingly, returned with the 
opinion of the Election Commission of India, under Article 103(2) of the Constitution, to 
the above effect that both the said petitions are not maintainable under Article 103(1) of 
• Ithe Constitution?) 1 


| Sd/- Sd/- Sd/- 

j(S.Y.Quraishi) (N.Gbpaiaswami) (Navin B.Chawla) 

■Election Commissioner Chief Election Commissioner Election Commissioner 


■Place: New Delhi 
i Dated; 21 st September, 2006 
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